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RUSSIA, THE WAGNER GROUP,
AND THE ISSUE OF ATTRIBUTION
by Jennifer Maddocks | Apr 28, 2021

Editor’s note: This week, the Modern War Institute and the Lieber Institute for Law and Land Warfare hosted a

multi-disciplinary panel discussion on proxy warfare. Here, one of the panel participants, British Army Maj. Jennifer

Maddocks, analyzes some of the legal issues surrounding the use of proxies.

Lieber’s partner in hosting this event, MWI, has published a companion article by Maj. Alex Deep and Yelena

Biberman. They describe the risks of proxy warfare and delineate the considerations that should be taken into

account in crafting U.S strategy. 

 

States’ engagement in armed con�ict via proxy is not a new phenomenon. Contemporary con�ict, however,

has seen a revival in States’ use of private militia groups—or private military companies (PMCs)—to engage

in combat on their behalf. Russia’s employment of the Wagner Group to promote its interests in the con�icts
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in Syria, Ukraine, Libya, and across the globe exempli�es this trend. The Wagner Group e�ectively acts as an

alternative �ghting force at the Kremlin’s disposal to project its power abroad.

But what happens when members of the group act in a way that violates Russia’s international legal

obligations? When does international law hold States accountable for unlawful conduct perpetrated not by

their own militaries, but by armed groups acting on their behalf?

This is determined by certain rules of international law that govern the attribution of private conduct to a

State. After reviewing some of these rules and considering their application to the Wagner Group’s conduct, I

suggest a more relaxed interpretation of one rule relating to States’ delegation of combat functions to a

private entity that would increase the rule’s e�ectiveness in holding States to account.

Applicable Law

The law of State responsibility determines when States are legally responsible for acts—or failures to act—

that violate their international legal obligations. For over �ve decades, the UN International Law

Commission worked to identify these unwritten customary rules of international law. The resulting 2001

Articles on State Responsibility (ASR) are a comprehensive and authoritative restatement of the law in this

area.

Yet, the Articles on State Responsibility fail to address the growing complexity of the international actors

operating on the world stage. States bear responsibility only for conduct that is categorized as public, rather

than private. But when States outsource traditionally public functions like war�ghting to private entities,

this increasingly blurs the public-private divide.

For example, if members of the Wagner Group indiscriminately placed booby traps and mine�elds in civilian

areas of Libya—as claimed—does Russia bear international responsibility for that violation of the law of

armed con�ict? Is Russia responsible for the Wagner Group’s failure to properly distinguish between

civilians and combatants? The answer is found in the international law rules of attribution.

Rules of Attribution

Attribution links the human conduct that violates international law with the legal entity of the State. When

this “human link” can be established, the State bears international responsibility for the unlawful conduct

and certain legal consequences follow. Challenges arise, however, in determining how strong the necessary

links between the State and the harmful conduct must be.

Those tensions are particularly evident during armed con�ict. On the one hand, humanitarian considerations

favor less stringent rules of attribution to ensure States can be held accountable when they act through

proxies that violate international law. But on the other hand, States should bear responsibility only for

conduct that can be properly categorized as their own. This is a pertinent concern in contemporary con�ict,

given that armed groups often act with considerable autonomy and with varying levels of State support. A

delicate balance must therefore be struck. And achieving that balance requires each of the rules of attribution

to operate e�ectively in the di�erent factual scenarios to which they apply.

Attribution Based on the State’s domestic law

The �rst rule of attribution relates to the conduct of a State’s own organs, meaning any entity that forms

part of the State and acts on its behalf (Article 4 ASR). Thus, because Russia’s domestic law classi�es its

armed forces as an organ of State, Russia is responsible when its military personnel violate the State’s

international legal obligations. Members of the Wagner Group, however, do not fall within this category. The

PMC is a corporate entity. It is registered outside of Russia and the State’s internal law does not designate it

as an organ of State.

https://apnews.com/article/7f9e63cb14a54dfa9148b6430d89e873
https://jamestown.org/program/unleashing-the-pmcs-and-irregulars-in-ukraine-crimea-and-donbas/
https://www.defense.gov/Explore/News/Article/Article/2287821/russia-wagner-group-continue-military-involvement-in-libya/
https://www.theatlantic.com/international/archive/2018/08/russian-mercenaries-wagner-africa/568435/
https://lieber.westpoint.edu/mercenaries-battlefield-legal-advisors/
https://foreignpolicy.com/2020/06/11/russia-wagner-group-methods-bouta-killing-report/
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
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Russia’s domestic law is also relevant to the second possible basis of attribution (Article 5 ASR). If a State

empowers a private entity to perform public functions on its behalf, and this is done in accordance with its

domestic law, the entity’s conduct when acting in that capacity is attributable to the State. However, when

the same entity acts in another capacity—for example on its own account or for a private client—its conduct

does not engage the State’s responsibility. This rule potentially applies to the Wagner Group as the combat

functions it performs on Russia’s behalf are clearly governmental in nature. However, Russian law does not

authorize or recognize PMC activity. Therefore, the Wagner Group’s conduct is not attributable to Moscow

on this basis.

Attribution Based on State Control

Often, States do not designate their proxies as organs of State or authorize them to act under their domestic

law. But attribution can also be based upon the factual relationship between the State and the non-State

actor. A proxy might qualify as a de facto State organ (meaning an entity that in fact forms part of the State

and acts on its behalf) due to the strength of its broader connections with the State (Article 4 ASR).

Alternatively, private conduct may be attributable to a State if it is performed on the State’s instructions or

under its direction or control (Article 8 ASR).

In both cases, attribution is founded upon the existence of a principal-agent relationship, in which the proxy

is subordinate to the State and does its bidding. So, the question arises whether the Wagner Group’s conduct

is potentially attributable to Russia because, in essence, Moscow is controlling the group. To answer this, it is

necessary to understand the law that underlies the control requirements.

Dependence and Control

The relevant law was articulated most clearly by the International Court of Justice in the Bosnian Genocide

case. The Court stated that an entity becomes a de facto State organ only if it exhibits “complete dependence”

on the State, and the State exerts “strict control” over the entity’s entire range of activities (paras 391-94).

This is an extremely stringent test. But if an entity quali�es as a de facto State organ, it is treated in the same

way as a State organ that is designated as such under the State’s domestic law (Article 4 ASR). This means

that all its conduct (other than any performed in a private capacity) is attributable to the State. Therefore,

only entities that, in fact, possess all the characteristics of a State organ—except for the domestic law

designation—should qualify.

It is highly unlikely that the Wagner Group’s conduct is attributable to Russia on this basis. Although the

PMC may have been created by the Russian intelligence service, the GRU, and President Putin reportedly

awarded medals to the group’s members and buried its casualties with military honors, the requisite levels of

dependence and control appear to be lacking from the relationship. For example, rather than relying

exclusively on the Russian State, the Wagner Group also receives funding via mining and energy contracts

with foreign governments.

And, while this could be a front to obscure Moscow’s true level of involvement in the Wagner Group’s

operations, demonstrating that the PMC acts solely for Russia, with no real autonomy of its own, is likely to

prove challenging.

E�ective Control

The test of “e�ective control” (Article 8 ASR) is narrower in focus. This addresses the State’s level of

in�uence over the particular private behavior that violates the State’s international legal obligations. Again,

the test is very strict, requiring the State to exert a detailed or tactical level of control over the entity’s

conduct in potential violation of international law (Bosnian Genocide paras 396-406). If evidence of that high

degree of control exists, only those acts that were performed under the State’s control are attributable to the

https://www.lawfareblog.com/semi-state-security-actors-and-russian-aggression
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://www.tandfonline.com/doi/full/10.1080/1060586X.2019.1591142
https://www.ponarseurasia.org/memo/where-wagner-all-new-exploits-russia-private-military-company
https://www.bellingcat.com/news/uk-and-europe/2020/08/14/pmc-structure-exposed/
https://www.icj-cij.org/public/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
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State. Any unauthorized conduct, falling outside the scope of that control, remains private in character and

does not engage the State’s responsibility.

The e�ective control test would need to be applied to the Wagner Group’s activities on a case-by-case basis

to determine whether Russian o�cials exercised detailed control over the group at the time it acted in

violation of international law. Despite reports that Russian handlers supervised at least some elements of the

PMC’s activities, it is doubtful whether su�cient evidence exists to prove that Moscow’s control extended to

tactical-level decisions rather than a more general level of oversight. Indeed, the opaque relationship

between Moscow and the PMC is likely to present di�culties when seeking to attribute any of the Wagner

Group’s activities to the State based on Russia’s exercise of control.

Attribution Based on a Delegation of Public Functions

There is, however, one suitable basis on which to attribute the Wagner Group’s conduct to Russia that does

not require proof of State control. Russia employs the group as a substitute for its armed forces to promote

its national interests in con�icts across the globe. As such, Moscow has e�ectively authorized the PMC to

perform public functions on the State’s behalf. Attribution should, therefore, be founded on the rule relating

to States’ delegations of governmental authority to private entities (Article 5 ASR).

The presence or absence of State control over an entity’s conduct is immaterial to the rule relating to States’

outsourcing of public tasks. Relying on this basis of attribution therefore avoids many of the evidential

hurdles associated with proving State control. Moreover, the rule may apply when a State delegates public

functions to a private entity but fails to properly supervise its proxy’s conduct and ensure its compliance

with international law.

In practice, however, States frequently empower proxies to act on their behalf by informal means, outside

their domestic law. This means that the “empowerment by law” criterion within the International Law

Commission’s formulation of Article 5 ASR is not satis�ed. This is a key limiting factor, which reduces the

rule’s e�ectiveness in holding States to account. In the context of the Wagner Group’s activities, PMCs

remain illegal under Russia’s domestic law. Therefore, notwithstanding the close ties between the entity and

the State and the public nature of the functions the Wagner Group performs on Russia’s behalf, Moscow

e�ectively bypasses responsibility for any abuses the PMC commits.

The rule would better meet its object and purpose if it required only that the State empowers a non-State

actor to exercise elements of its governmental authority. In these circumstances, “empowerment by law”

would remain one way to prove that a State authorized its proxy to perform public functions on its behalf,

but other forms of State authorization would also be of relevance. In the case of the Wagner Group, pertinent

factors might include the group’s intimate association with Russian military intelligence and the key role the

PMC plays in support of Moscow’s strategic aims in con�icts across the globe. While neither of these factors,

alone, might be su�cient to conclude that Russia authorized the Wagner Group to engage in combat on its

behalf, this more relaxed approach would enable the full facts to be taken into account when addressing the

issue of attribution.

Concluding Thoughts

The Wagner Group epitomizes Russia’s use of entities outside the structure of the State to achieve its

extraterritorial aims while avoiding international responsibility and maintaining plausible deniability.

Russia, however, is not the only State that acts through private entities in this manner. Turkey uses militia

groups to pursue its aims in Syria, Libya, and Nagorno-Karabakh. Likewise, Iran extends its sphere of

in�uence through Hezbollah and other Shi’a militia groups, which act to ful�l Iran’s strategic goals but are

not empowered to do so in accordance with the State’s domestic law.

https://www.buzzfeednews.com/article/mikegiglio/inside-wagner-mercenaries-russia-ukraine-syria-prighozhin
https://www.fpri.org/article/2019/10/diplomacy-and-dividends-who-really-controls-the-wagner-group/
https://www.fpri.org/wp-content/uploads/2019/12/rfp4-borshchevskaya-final.pdf
https://vjilorg.files.wordpress.com/2019/09/maddocks_final.pdf
https://www.congress.gov/116/meeting/house/110854/witnesses/HHRG-116-FA14-Wstate-MartenK-20200707.pdf
https://carnegieendowment.org/2019/07/08/putin-s-not-so-secret-mercenaries-patronage-geopolitics-and-wagner-group-pub-79442
https://www.washingtonpost.com/world/middle_east/filled-with-hatred-and-a-lust-for-blood-turkeys-proxy-army-in-northern-syria-accused-of-abusing-civilians/2019/11/09/345e2fd6-0175-11ea-8341-cc3dce52e7de_story.html
https://www.theguardian.com/world/2020/jan/15/exclusive-2000-syrian-troops-deployed-to-libya-to-support-regime
https://www.justsecurity.org/72910/turkey-fuels-nagorno-karabakh-conflict-drones-mercenaries-and-dreams-of-imperial-resurgence/
https://www.washingtoninstitute.org/policy-analysis/irans-foreign-legion-role-iraqi-shiite-militias-syria
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In all such cases, the most appropriate basis on which to attribute the proxies’ conduct to the respective

States is those States’ delegation of public functions to a private entity. Each State has e�ectively outsourced

the role of its armed forces to a PMC or a private militia group. Therefore, the law of State responsibility

should attribute the group’s conduct to the State, irrespective of the State’s exercise of control over its

activities or the contents of the State’s domestic law.

This more relaxed interpretation of the rule of attribution would hold States more e�ectively to account

when they choose to delegate combat functions to proxy. In addition, it may serve to encourage States to

more diligently regulate their proxies’ conduct to promote compliance with international law.

***

Major Jennifer Maddocks is an o�cer in the British Army Legal Services and a PhD candidate at the University of

Reading, UK. The views expressed are those of the author and do not necessarily represent those of the British Army

or the UK Ministry of Defence.
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